
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 122?7

Sept.ember 25, 1981

Ange l ' s  Char io t  Inc .
c/o Arthur Liebl ing
P . 0 .  B o x  1 5 6
Baldwin ,  NY 11510

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 510 of the Tax Law, any proceeding in court  to reviehr an
adverse decision by the State Tax Commission can only be inst i tuted under
Art . ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of Ner^' York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /r (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive

Taxing Bureau's Representat ive



STATE OF NE\{ YORK

STATE TAX COMMISSION

In the Matt.er of the Petit ion

o f

nT SERVICE, rNC.

for Revision of a Determinat ion or for
Refund of Highway Use Tax uuder Art,icle 21
of the Tax f ,aw for the Period 0ctober 1.
1973 th rough December  31 ,  1974.

In the Matter of the Pet. i t ion

o f

CHAIN ASSEUBLY, INC.

for Revision of a Determinat ion or for
Refund of Highway Use Tax under Article 21
of the Tax Law for the Period July 1, 1971
through Decenber 31, 1914.

In  the MaLter  of  the Pet i t ion

o f

TI{E ANGET' S CHARIoT, INC.

for Revision of a Determinat ion or for
Refund of Highway Use Tax under Article 21
of the Tax Law for the Period January 1,
1972 th rough Decenber  31 ,  L974.

Petit ioner, )O.T Service, Inc. ,

f i led a pet i t ion for revisioa of a

t.ax under Article 21 of the Tax Law

D e c e m b e r  3 1 ,  1 9 7 4  ( F i 1 e  N o .  1 5 1 2 6 ) ;

156,  Ba ldwin ,  New York  11510,  f i led

or for refund of highway use t,ax rnder

Ju Iy  1 ,  1971 th rough Decenber  31 ,  1974

DECISION

P . 0 .  B o x  1 5 5 ,  B a l d w i n ,  N e w  Y o r k  1 1 5 1 0 ,

determination or for refund of highway use

for the period October 1, 1973 through

p e t i t i o n e r ,  C h a i n  A s s e m b l y ,  I n c . ,  P . O .  B o x

pet i t ion for revision of a determinat ion

Art ic le 27 of the Tax Law for the period

(F i le  No,  16725) ;  pe t i t ioner ,  The
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Ange l ' s  Char io t ,  Inc . ,  P .0 .  Box  155,  Ba ldwin ,  New York  11510,  f i led  a  pe t i t ion

for revision of a detenniaation or for refund of highway use tax under Article

21 of the Tax Law for the period January 1, 1972 through Decenber 31, L974

( F i l e  N o .  1 6 1 2 3 ) .

A formal hearing was held before Edward L. Johnson, Hearing Officer, at

the offices of the State Tax Comission, Two World Trade Center, New York, New

York, on March 13, 1978 at 10:45 A.M. Pet i t ioners appeared by Arthur Lieb1ing,

president of the three aff i l iated corporat ions. The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  ( I rw in  Lery ,  Esq. . ,  o f  counse l ) .

ISSI]ES

I.  Whether the lessor of t ractors was l iable for highway use taxes for

mi leage acc'mulated by the lessee operators of said tractors.

I I .  Whether the lessors of t rai lers were l iab1e for highway use taxes for

ni leage accumulated by the owner-operators of t ractors haul iag said trai lers.

III. Whether the Audit Division properly determined the additional highway

use Laxes  assessed aga ins t  pe t i t ioners .

FINDINGS OF FACT

1. (a) 0n November 5, 1975, the Miscel laneous Tax Bureau issued against

pet i t ioner,  XIT Service, Inc. (") f i .T"),  an Assessnent of Unpaid Truck Mi leage

Tax (No. 8-16230),  assert ing addit . ional taxes due in the amounL of $1,904.58,

with penalty and interest thereon of $362.07, for a total  of  $2,256.75, for the

per iod  0c tober  1 ,  1973 th rough Decenber  31 ,  1974.

0n said date the Bureau also issued against nT an Assessnent of

Unpaid tr 'uel  Use Tax (No. F-10420),  assert ing addit ional taxes due of $978.64,

p lus  pena l ty  and in te res t  thereon o f  $184.05 ,  fo r  a  to ta l  amount  o f  $11152.69 ,

for the period abovementioned.
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(b) 0n Cctober 29, 1975, the Miscel laneous Tax Bureau issued against

pet. iL ioner,  Chain Assembly, Inc. ("Chain"),  an Assessnent of Unpaid Truck

Mileage Tax (No. 8-15173) for addit ional taxes due in the amount of $11165.54,

p lus  peaa l ty  aad in te res t  thereon o f  $259.57 ,  fo r  a  to ta l  s 'm o f  $1 ,426.11 ,  fo r

the period July 1, 1971 through December 31, 1974.

0n said date, the Bureau issued against Chain aa Assessment of Unpaid

Fuel Use Tax (No. F-10401),  showing addit ional taxes due of 9440.70, plus

penalty and interest of  $101.36, for a total  of  $542.05, for tbe aforesaid

per iod .

(c) 0n November 7, 1975, the Miscellaneous Tax Bureau issued agaiast

pet i t ioner,  The Aogel 's Chariot ,  Inc. ("Chariot") ,  an Assessment of Unpaid

Truck Mileage Tax (No. 8-16289) for additional taxes due in the amount of

$1 ,466.49 ,  p lus  pena l ty  and in te res t  thereon o f  $315.29 ,  fo r  a  to ta l  o f

$ 1 , 7 8 1 . 7 8 ,  f o r  t h e  p e r i o d  J a n u a r y  1 ,  1 9 7 2  t h r o u g h  D e c e m b e r  3 1 , 7 9 7 4 .

2. XLT owns and leases tractors to individual drivers who are iudependent

contractors associated with Chain and Chariot ,  which ent i t ies are aff i l iates of

)GT. During the period at issue, )OT also rented tractors from another tractor

rental  service.

3. Chain owas and leases trailers which deliver merchandise from sales

made by J. C. Penney retail stores. Its trailers are hauled by tractors owned

by XIT and by independent owner-operators.

4. Cbariot owns and leases trailers whicb deliver merchandise fron

catalog sales made by Penney's mai l  order divis ion. f , ike Chain, i t  owns no

PoIJer equipment but, leases tractors from XLT and fron owner-operators.

5. Pet i t ioners are New York corporaLions and are classi f ied as

"noo.-carriers" by the Interstate Commerce Cornnission. They operate only in the
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free zone of the New York City metropol i tan area, which includes other port ions

of New York State and parLs of New Jersey. The tractors are garaged at

Oceanside, New York, whence tbe daily delivery trips generally cornmence. The

tractor-trailers haul goods to various points in New Jersey, such as Hoboken,

Jersey City and Secaucus.

6. Duriag the course of a field audi.t, the Audit Division exanined XLT's

records of gasoliae purcbases for one 1969 GMC gasoline-powered tractor

(acquired by ET from Chaia in August, lg74), nileage for which had not been

reported. The records showed that 953 gallons of gasoline had been purchased

for said vehicle from August 23, 7974 through Decenber 31, 1974, al l  purchases

having occurred in New Jersey. The auditor couputed the mileage for said

vehicle at,  4,815 (5 mi les per gal lon of fuel)  and assigned 90 percent of the

ni leage to New York.

The Audit  Divis ion simi lar ly examined XtT's records of diesel fuel

purchases, all of which were made in New Jersey. At the rate of 8 niles per

gallon, agreed upon by )GT and the auditor, XLT diesel equipmeut accr:mulaled

107,569 miles in the period from October 1, 1973 through December 31, 1974,

Again, the audit.or estimated that 90 percent of the mileage was amassed in New

York.

The ascertainment of additional Lruck mileage and fuel use'Eaxes owed

by )CtT was based upon said records of gasoline and diesel fuel purchases.

According to the auditor 's report ,  )(LT fai led to supply weight

cert i f icates for the tractors as requested; consequent ly,  a tax rate of 22

mil ls per mi le was ut i l ized.

7. Duriag the course of the field audit, the Audit Division examined

Motor Vehicle Bureau registrations for Lrucks owned by Chain, which showed the
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unloaded weight of each at 10,000 pouads. Chainrs appl icat ion for a highway

use per-mit for one 1969 GMC tractor showed the unloaded weight thereof at

10,000 pounds. 0n the Report of Equipment Interchanged or Leased, for the

fourth quarter of 1973, Chain reported the leasi-ng of three trailers, the

unloaded weights of which were 10,200, 101500, and 10,500 pouads respect ively.

Chain's seven other leased trailers each had an unloaded weight of 10,000

pounds or less. The audit report stated that additional tax nas computed on

the unloaded weight basis because reported mileage had apparently been computed

by that nethod.

Audit of Chainrs records of leased truck payments revealed that

mileage traveled by one lessor during the interval April 1, 1971 through

December 31, 1974 had been omit ted by Chain in report iag truck ni leage tax.

This trai ler,  with an est imated unloaded weight of 12,000 pounds, was reported

to have beeu engaged wholly in intrastate hauling. Over the audit period,

mileage for said vehicle averaged 4,624 per quarter. The tax rate applied by

the auditor to this vehicle was 8 ni I ls.

The auditor and Chain's president agreed that during the period

Apri l  1,  l9TL through Septenber 30,7972, Chain's 1969 GMC tract.or averaged 500

miles per week, for a total  of  391000 miles. The auditor al located 90 percent

of said mileage to New York. He utilized an estimated unloaded weight of

11,000 pounds for this vehicle, stating in his report that Chain refused to

comply with his request for a weight certificate, and applied a tax raLe of 22

m i l I s .

Chain's president and the auditor agreed that Chain had paid t.ruck

mileage tax on Hub Rental tractors, but not upon mileage accumulated by orfirer-

operator tractors, to which the auditor appl ied a Lax rate of 27 mi l ls.
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During the period July 1, 1971 through September 30,1972, Chain f i led

no fuel use tax returns. A11 fuel purchases were made in New Jersey. The

tractors traversed 391000 miles during the period, constming gasol ine at the

rate of 5 mi les per ga1lon.

8. For each of the periods January 1, 1973 through December 31, L974,

Chariot filed truck mileage tax returns, showing no tax due.

Chariot had filed applications for highway use permits for six

di f fereat trai lers,  eacb with an uoloaded weight of 10,000 pounds.

Pursuant to a field audit, the Audit Division ascertained from

Chariot's records the nanes and number of days worked by tractor

owner-operators, and the nlrmber of days Chariot trailers were used ia

coajunction with XLT tractors. Truck urileage tax on trailers hauled by &T had

been reported and paid by )GT. Chariot had not paid truck mileage tax on

trailers bauled by owuer-operacors

Based upon Chariot's records of the days worked by ohrner-operators

hauling trailers for which Chariot held permits, and using an esti-mated figure

of 100 miles per day for each such tractor-trai ler combinat ion, the auditor

calculated that owner-operators had driven a total of 50,350 unreported and

untaxed ni les. 
'0f  

tbis ni leage, the auditor est imated that 10 percent had been

driven ia New Jersey and 90 percent in New York State. Moreover, the auditor

appl ied a rate of 27 mi l ls.

According to the f ie ld audit  report ,  Chariot 's l iabi l i ty was conputed

on the unloaded weight method due to use of this nethod by Chariot's

a f f i l i a tes .
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9. There ldas no statement in the auditor 's report  nor was there any

test imony adduced at the hearing as to the rat ionale for al locat ing 90 percent

of pet i t ioners'  mi leage to New York and 10 percent to New Jersey.

10. Pet i t ioner 's president,  Mr. l iebl ing, contested the Audit  Divis ion's

estination that 90 percent of the equipmeat's nileage was acc'rnulated in New

York. Each truck, he asserted, t raveled the same route: 
. i t  

departed the

Oceanside terninal, proceeded through the Holland Tunnel to Jersey City, and

thereafter made stops at El izabeth, Edisou, Secaucus, North Bergen and Hoboken;

it then returned through the Tunnel to the Oceanside terminal. Mr. Liebling

calculated that 52 perceat of this round trip occurred in New Jersey.

11. Pet i t ioner &T asserted that i ts Mercedes-Benz diesel t ractors l rere

kept rt'nning all day by the drivers. It introduced an estimate as to diesel

fuel  consrrmption during idl ing t ine of 1 quart  per hour, 'which est imate was

supplied by a Mercedes-Benz truck sales aad service corporation. XLT estinated

that 1.25 gal lons of diesel fuel  were consuned whi le io idle condiLion per day

per tractor, assuming that each truck made four deliveries (at one hour idling

time per delivery) and four pick-ups (at twenty minutes idliug tine per

pick-up) dai ly.

12. Petitioners Chain and Chariot contested their liability for highway

use taxes unpaid by tractor o\Jrler-operators hauling trailers owaed by Chaia and

Char io t .

13, Petitioner )ff.T introduced at the formal hearing an Order of Suspension

of Highway Use Perni ts (No. A-9510),  indicat ing sat isfact ion, oo January 4,

1977, of highway use tax assessments nunbers B-16230, A-25958 and F-10420.
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C0NCLUSIONS 0F LAI{I

A. That the Order of Suspension of Highway Use Pernits issued to fT and

subsequently stamped rrsatisfied[ did not signify that the enumerated assessnents

had been paid. Said stanqr was affixed to indicate that the assessments were

under Protest aod that until such time as XLT's protest was resolved, it would

be permitted to register its vehicles with the Motor Vehicle Bureau.

B. That from the test inony of pet i t ioners'  president and from maps

showing the route traveled by pet i t ionersr tractors, not ice of which may

properly be taken [Richardson oa Evidence, $48 (10th ed. 1973);  State Adninis-

trat ive Procedure Act sect ion 306.31, i t  can reasonably be concluded that hal f

the highway mileage was traveled in each of the states of New York aad New

Jersey during the periods at issue.

C. That a weight receipt exhibiting the unloaded weight of an unidentified

GMC vehicle was offered into evidence by pet i t ioners. However,  i t  is iqrossible

to make any con4ection between said certificate and any tractor the mileage of

which was audited. Moreover, the method of determining ualoaded weight for

purposes of Art ic le 21 is specif ical ly addressed by the regulat ions pronulgated

thereunder. 20 NYCRR 472.6. Petitioners have failed to sustain the burden of

proof to demonstrate that the Audit  Divis ionrs ut i l izat ion of est imated unloaded

weights rdas erroaeous or inproper.

D. That there can be no adjustnent made for idling tine, as petitioners

have offered only an estimation of deliveries and pick-ups per truck per day,

without testinony or documentation in support thereof.

E. That pet i t ioners bear joint  and several  l iabi l i ty for highway use

taxes due and owing by lessees of their  equipment.  Subdivis ion 5 of sect ion

501 def ines "carr ier" for purposes of Art ic le 21. as "any person having the



- 9 -

Iawful  use or control ,  or the r ight to the use or control  of  any motor vehicle."

Further, sections 503 and 503-a of the Tax Law, which inpose the truck nileage

and fuel use taxes respectively, provide that in the event a carrier is not the

owner of a vehicular rrnit, l iability for the taxes shall be joint and several

upon both carr ier and owner. See also Hatter of  Farrel l  t r iaes, fnc.,  State Tax

Connmission, February 22, 1980.

F. That the pet i t , ions of ET Service, Inc.,  Chain Assenbly,  Inc.,  aod The

Aogelrs Chariot, Inc. are granted to the extent indicated in Conclusion of Law

"B" I that the Assessnnents of Unpaid Truck Mileage Tax and Assessments of Fuel

Use Tax issued October 29, Novenber 5 and November 6, 1975, are to be modified

accordingly; and that except as so nodified, the assessments are in all other

respects sustained.

DATED: Albany, New York

siP 251981
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